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Executive Summary

In March 2022, Georgia submitted an official application for EU membership, and in June,
the European Council requested the Georgian government to implement 12
recommendations for obtaining the status of a membership candidate. One of the
recommendations was related to election issues stating that Georgia should address all
shortcomings identified by the OSCE/ODIHR and the Council of Europe/Venice
Commission.

To fulfill this recommendation, a working group was created in the Parliament of Georgia, in
which some parliamentary groups did not participate, and the involvement of civil society
organizations was artificially limited by the parliamentary majority.

In October 2022, the legislative amendments, authored by the working group and initiated
by the Legal Issues Committee, were adopted by the Parliament of Georgia in the first
hearing. The draft laws included the amendments to the Election Code and the Law on
Political Associations of Citizens.

According to the assessment of the International Society for Fair Elections and Democracy
and Transparency International Georgia, the proposed draft laws address several problems
identified by the OSCE/ODIHR and the Council of Europe/Venice Commission, which
should be evaluated positively. In particular, the issue of certification of election commission
members is better regulated, some deadlines for submitting and reviewing
complaints/lawsuits are increased, voter inking becomes mandatory in the process of voting
with a mobile box, and the ceiling set for annual expenses of parties is reduced.

However, the proposed amendments do not fully take into account all essential
recommendations of the OSCE/ODIHR and the Council of Europe/Venice Commission. For
example, the vicious rule of electing the chairman and professional members of the CEC
remains unchanged, as well as the possibility of withdrawal of public funding for political
parties remains unreasonably linked to their parliamentary activities.

In addition, the proposed draft laws envisage the large-scale implementation of electronic
technologies in election procedures, which can potentially play a positive role in terms of
increasing public confidence in elections. However, the introduction of electronic
technologies was not recommended by the OSCE/ODIHR and the Council of Europe/Venice
Commission. In this regard, it is particularly problematic that the draft law regulates the use
of electronic technologies in the electoral process in an overly general manner, while the
legislator entrusts the resolution of other essential issues entirely to the CEC.

Introduction

On March 3, 2022, Georgia applied for EU membership, and on April 11, it received a self-
assessment questionnaire needed for getting a candidate status. Early in May, the
Government of Georgia sent the completed questionnaire to Brussels, and on June 17, the
European Commission released its opinion regarding Georgia's application. In this document,
the European Commission assessed Georgia's progress and urged the European Council to
award the country with the membership candidate status only after it could fulfill 12
recommendations, the implementation of which would be assessed at the end of the year. The


https://neighbourhood-enlargement.ec.europa.eu/opinion-georgias-application-membership-european-union_en#files

European Council followed the advice of the European Commission and granted Georgia only
the European Perspective pledging to give the official candidate status for EU membership
after the fulfillment of the aforementioned recommendations.

On July 1, 2022, the Chairman of the ruling party Georgian Dream - Democratic Georgia
announced the establishment of working groups in the Parliament of Georgia intending to
propose and adopt relevant legislation by the end of the year. One of the twelve
recommendations was related to election issues stating that Georgia should address all
shortcomings identified by the OSCE/ODIHR and the Council of Europe/Venice Commission.

A working group? created by the Parliament of Georgia to revise election legislation consisted
of members of parliamentary political groups, as well as representatives of the Central Election
Commission (CEC) and the State Audit Office. However, several parliamentary parties refused
to participate in this process. Civil society organizations were also going to work in the group,
but there were significant problems in terms of their involvement. Firstly, due to a decision of
the parliamentary majority, only two representatives of civil society were to be included in each
working group, who should have been nominated by the Georgian National Platform of the
Eastern Partnership Civil Society Forum. As a result, the participation of those civil society
organizations, which were not members of the platform, was restricted. Moreover, the
engagement of the International Society for Fair Elections and Democracy (ISFED), one of
the two organizations nominated by the platform, was discriminatorily rejected, causing other
civil society organizations to refuse to participate in the working groups as an act of solidarity.

On October 5, 2022, the legislative amendments, authored by the working group and initiated
by the Legal Issues Committee, were adopted by the Parliament of Georgia in the first hearing.
Draft laws included the amendments to the Election Code and the Law on Political
Associations of Citizens. On October 10, the Chairman of the Parliament, Shalva Papuashvili,
sent the draft laws to the Venice Commission and OSCE/ODIHR and requested their opinion.

This document reviews and assesses the main amendments envisaged by the draft laws and
highlights important issues that have not been taken into account. It also presents relevant
recommendations of Transparency International Georgia and ISFED.

|. Key amendments proposed by the draft laws

1. Introduction of electronic technologies in elections

According to the draft law, in some of the polling stations, the procedures for registration of
voters arriving at polling stations, voting, counting of votes, and compilation of summary
protocols of the results will be carried out by electronic means.

The proposed legislation addresses the following issues:
e Inthose polling states where electronic means will be used in elections:

o The maximum number of voters can be 3,000:2

1 The group's full name is "Working group established by the Legal Issues Committee of the Parliament of Georgia
to prepare relevant legislative changes (revision of the Georgian Election Code in accordance with the conclusions
of the OSCE/ODIHR and Venice Commission) to be implemented in order to grant Georgia EU membership
candidate status.”

2 According to current legislation, the maximum number of voters in a standard polling station is 1,500, and 2,000
in a special polling station.
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o Inking of voters and control sheets will not be used anymore.
o More than one ballot box and electronic ballot counter can be used.

o The printout of voting results generated by an electronic ballot counter will
serve as a summary protocol.

e In those polling stations where electronic ballot counters will not be installed, all ballots
will be scanned during the counting process and posted online.

e The number of polling stations, where elections will be held by electronic means,
should be determined in such a way that it covers at least 70% of the voters across
the country.

According to the draft law, in its resolution, the CEC should specify details of the issues related
to electronic technologies. In particular, the following must be clarified: a list of polling stations
where elections will be held using electronic means; specific means, procedures, and rules for
voters’ registration at polling stations, voting, counting of results, and drawing up summary
protocols.

Assessment

Introducing modern technologies in the electoral process should be evaluated positively to
simplify election day procedures and prevent violations, as well as to minimize the human
factor in these violations. However, technologies must ensure not only the simplification of
election procedures but also the protection of the secrecy of voting and the increase in public
trust. Moreover, the use of technologies should not exclude the possibility of verifying results
manually by interested parties.

The draft law only generally regulates the use of electronic technologies in the electoral
process. The legislator fully entrusts the CEC with deciding on other essential issues, including
how many and in which district, and by what procedures, manner and means the electronic
means should be used. Therefore, the draft law, without establishing essential criteria, grants
unlimited powers to the election commission.

Of course, the regulation of all technical details about electronic means in elections cannot be
done by law, however, the problem is the overgeneralization of legal provisions and the
transfer of defining almost all essential issues to the discretion of the CEC. For example, it is
completely unclear by what means the electronic registration of voters at the polling
station will be done. Issues of this category are not technical details, but essential
circumstances, which must be discussed during the legislative process, otherwise the scale
of changes will be unpredictable, and it will be difficult to assess potential risks and challenges.

In those polling stations where electronic technologies will be introduced, voter inking will be
abolished. However, the draft law does not specify on what grounds and arguments the
decision to remove it was made. This may be related to the process of electronic verification
of voters. Although this can provide additional protection against multiple voting with the same
ID card, it cannot exclude the possibility of the same person repeatedly entering the polling
station and voting multiple times with different ID cards. Accordingly, since the draft law does
not provide for the exclusion mechanism of the mentioned vicious practice, at this stage, we
do not consider it appropriate to abolish the inking procedure.

In the conditions of increasing the maximum number of voters in a polling station to 3,000, it
is noteworthy, first, how district election commissions (DECs) will manage to provide polling



stations with appropriate spaces and, second, how well precinct election commissions (PECSs)
will manage to serve this number of voters without significant interruption, in the light of the
fact that the introduction of electronic means cannot significantly reduce the duration of the
voting procedure.

The draft law stipulates that in those polling stations where electronic means will not be used,
all ballots taken from ballot boxes must be digitized during vote counting and publicized online.
This decision, on the one hand, increases the transparency of the vote count, especially public
control over the invalidation of ballots by election commissions, but on the other hand, it may
simplify the possibility of pressuring voters and the control of their will.2

2. Formation of PECs

Certification of commissioners

The draft law envisages the certification of PEC members. According to the current legislation,
a certificate of the election administration official is required only for the members of the central
and district election commissions. According to the draft law, the so-called professional
members of PECs (individuals elected by DECs) will also be required to obtain a certificate.
However, different types of certificates are planned to be issued for them. In particular, it is
planned to introduce two types of certificates: a certificate for regular members of PECs
and a certificate for managers of PECs. The chairman, deputy, and secretary of PECs will
be considered the managers, who will need to confirm additional qualifications to receive the
certificate.

Separation of contests for regular commission members and managers

According to the current legislation, a uniform competition for the selection of professional
members of PECs is prescribed, and the requirements for them are also uniform. After the
recruitment of all commissioners, a PEC elects a chairman, deputy, and secretary from its
members.* With the proposed changes, the different qualification requirements for regular
members and managers of PECs will be set, therefore the draft law envisages separate
announcements of their contests and the election of PEC managers by DECs.

Incompatibility of duties for PEC members

According to the draft law, the scope of the incompatibility of duties for so-called professional
members of PECs will be broadened. In addition to the current constraints, it will also be
prohibited to appoint a person as a PEC member if:

e during the last two elections, he/she was a political party-appointed member of any
election commission, ran for office himself/herself, or was a representative of an
electoral subject;®

e was a donor to a political party after the beginning of the last election year.

3 If a voter is forced to self-identify (by signing or creating a predetermined mark) when making his/her choice on
the ballot, the person applying pressure may easily verify whether the voter fulfilled the instruction or not.

4 Selection is made only from among those PEC members who were elected by a DEC (so called professional
members)

5 Until now, the appointment of a person as a commissioner was prohibited only if he/she was a commissioner
appointed by a poitical party in the last election.



The first sitting of PECs

According to the current law, the term of office of PECs begins on the day of the first sitting,
which must be held no later than the 30th day before the election day. The first sitting is
convened by a chairman of a relevant DEC. According to the proposed draft law, the authority
of a PEC begins exactly on the 30th day before the elections.

Assessment

The introduction of certification of competencies for regular professional members and
managers of PECs, as well as the separation of their selection contests, increases theoretical
chances of staffing PECs based on merit and qualification. However, there is little guarantee
of their realization taking into account the significant actual influence of the ruling party on
forming a majority at the CEC and lower-level election commissions. Therefore, the positive
effect of this change in practice is unlikely to be realized in the current situation.

It should also be noted that the election of PEC managers by DECs can worsen the existing
standard set for the PECs as independent collegial bodies. It can also represent the
legalization of the existing vicious practice when the election of PEC managers is typically a
formality.

In addition, it is essential that the right to be chosen for PECs’ managerial positions or to
conduct the functions of voters registrar be granted to both the commissioners appointed by
political parties and the commissioners elected on professional grounds. According to the
current legislation, only so-called professional members can hold PECs’ managerial positions
or register voters arriving at the polling station on election day.

Moreover, the feasibility to certify a sufficient number of candidates for PEC membership
should also be questioned taking into consideration the fact that more than 10,000 PEC
managers and 15,000 regular PEC members® will be needed.

According to the draft law, PECs will start working 30 days before the election day, and the
deadline for staffing PECs is no later than 46 days before the election day. Therefore, the draft
law leaves this deadline unchanged. In the conditions when parliamentary elections are
appointed 60 days in advance, DECs will still have less than 14 days (in practice even less)
to elect more than 20,000 PEC members through open contests. It is possible to increase this
period, which can create more opportunities to conduct more comprehensive contests.’

In addition, since PECs are to be staffed no later than the 46th day before the election day,
and members start exercising their powers 30 days before the elections, it is appropriate for
PEC members to be subject to the restrictions stipulated by the Election Code from the day of
their election.

The expansion of the incompatibility of duties for PEC members, which restricts the
appointment of party donors and persons with party affiliation, should be considered a positive
change.

8 It refers to the approximate number of vacant positions available at PECs. It goes without saying that in order to
hold a full-fledged competition, it is desirable to have several applicants competing for a single position.

7 The Venice Commission and the OSCE/ODIHR also recommended extending the time for the selection of PEC
members. CDL-PI(2021)005, 30.04.2021, §48,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-P1(2021)005-e; Georgia, Local
Elections, 2 and 30 October 2021: Final Report, 33. 169 https://www.osce.orgffiles/f/documents/e/7/516627.pdf
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3. Other amendments

Imbalance in summary protocols

The draft law stipulates grounds for recounting votes in case of imbalances in the results
summary protocols of PECs. In particular, DECs are obliged to open relevant documentation
and recount voting results when:

e the sum of invalid votes and the votes received by all candidates surpasses by five or
more the total number of voters participating in the elections (the so-called "plus
imbalance"),

e the sum of invalid votes and the votes received by all candidates falls behind the total
number of voters participating in the elections at least by ten (the so-called "minus
imbalance").

Assessment

In case of an imbalance in summary protocols, the introduction of a requirement in the
legislation to open documentation and recount the votes is a positive development. However,
to increase confidence in the election process, DECs should be required to recount all the
documentation of PECs, if in summary protocols the sum of invalid votes and the votes
received by all candidates surpasses by even one the total number of voters participating in
the elections.

In the case of the so-called "minus imbalance", DECs should be required to recount all the
documentation of PECs, if in summary protocols the sum of invalid votes and the votes
received by all candidates falls behind the total number of voters participating in the elections
at least by ten. If it falls behind by less than ten, it is important to define the criteria that can
become a prerequisite for recounting.

To thoroughly observe the process of recounting votes, it is necessary to design a mechanism
for recounting the results of each polling station sequentially rather than all together.
Furthermore, to completely validate the results, it is also essential to recount all key data for
each polling station, including voter signatures in all sorts of voter lists and valid and invalid
ballots.

Moreover, instead of recounting five polling stations in each district, as is now mandated, it is
better to identify and recount 10% of polling stations in each district. This system will be more
representative and fair, including for local self-government elections.

Election Disputes

The period for filing complaints on alleged violations observed at the polling station on election
day will be extended from two to three days. In addition, the review period for filed complaints
by DECs will increase from two to four days. Extending the deadlines for dispute settlement
procedures also increases the deadline for summarizing the election results by one day. 2

Assessment

8 DECs will summarize the election results within 15 days after the election day instead of the 14 days, and the
CEC within 26 day instead of the 25.



The extension of the deadlines for dispute settlement procedures should be assessed
positively.

Tightening responsibility for the use of administrative resources for electoral
purposes

The draft law increases the fine for the use of administrative resources for election purposes.®
Instead of the fixed 2,000 GEL, the administrative body will be given the discretion to apply a
fine of 2,000 to 4,000 GEL.

Assessment

Increasing fines for misuse of administrative resources can be assessed positively, although
it is important to say that in practice the problem is not the amount of the fine, but the
inappropriate response to the violation. In most cases, election commissions do not find
violations of the mentioned regulation.

Mobile ballot box

According to the draft law, it becomes mandatory to go through inking during voting with a
mobile box. According to the current legislation, the inking procedure is used only when voting
at a polling station.

Assessment
This change should be assessed positively.
Limitation of party expenses

According to the current legislation, the total expenses incurred by a political party during the
year should not exceed 0.1% of the previous year's gross domestic product (GDP) of Georgia.
The new draft law proposes an amendment to the Law on Political Associations of Citizens
and lowers this ceiling to 0.05% of GDP.

Assessment

The lowering of the ceiling set on party expenses should be considered a positive step,
although its effectiveness may not be significant. For example, in 2021, the ceiling set for the
expenses of each party was 49 million GEL, while even the total expenses of all parties did
not reach this amount. Therefore, the existing ceiling is irrelevant as it cannot fulfill the set goal
and undoubtedly needs to be reduced. However, considering the expenses incurred by
political parties in the past, even halving the current upper limit will not solve the financial
disparity between ruling and opposition parties, and this issue requires a more complex
reform.

Reduction of residency requirement time for mayoral and city council
membership candidates

9 This relates to a violation outlined in Article 88 of the Election Code.



According to the current regulations, the candidates for a city mayorship and the membership
of city councils had to confirm the fact of living in the country for 5 years. This will be reduced
to 1 year if the new amendments are adopted.

Assessment

This change should be assessed positively, as the mechanisms for achieving the goal of this
restriction have been unclear. In addition, liberalizing this regulation will increase the possibility
of using passive voting rights.

ll. Important recommendations that were not
reflected in the draft laws

As previously stated, the proposed amendments were drafted by the working group
established with the Legal Issues Committee of the Parliament, whose objective was to reform
Georgia's election legislation in line with the OSCE/ODIHR and Venice Commission's
recommendations. The working group hoped this would fulfill one of the 12 conditions (about
electoral reform) outlined in the European Commission's opinion issued on June 17, 2022.1°

Although the stated goal of the proposed draft laws was to adopt the recommendations of the
aforementioned organizations, several important recommendations were not covered by
them:

e Following the political agreement of April 19, 2021 (the so-called "Charles Michel
Document"), in June of the same year the Parliament of Georgia adopted a new rule
for forming the CEC (election of a professional member/chairman of the CEC by 2/3,
3/5, or a simple majority of the parliament with 4-week intervals between votes), but
for the local elections of 2021, the Parliament defined a temporary rule in which the 4-
week interval was reduced to 1 week.!* Even though the measure was temporary, the
Venice Commission and the OSCE/ODIHR criticized this exception and urged the
Parliament to reconsider it.1? In December of the same year, however, the Parliament
not only neglected this recommendation but also expanded its scope (by eliminating
the 2/3 re-vote and the 3/5 vote entirely®®) and made the interim regulation permanent.
Thus, a situation arose in which the Venice Commission and OSCE/ODIHR did not
evaluate the December change regulating the forming of the CEC; however, as
previously stated, they criticized the temporary measure of a higher standard, meaning
that the current norm neglects the recommendations of the Venice Commission and
OSCE/ODIHR.

e |n addition, in December 2021, an amendment to the Election Code was introduced,
according to which if "a new professional member of the CEC is not elected before the
expiration of the term of office of the current member, the term of office of the current
member of the CEC will be extended until the election of a new member."** After this

10 Explanatory note on the draft Organic Law of Georgia "On Amendments to the Organic Law of Georgia
"Election Code of Georgia", p. 1, https://info.parliament.geffile/1/BillReviewContent/3065707

11 For further information see "Amendments to the Election Code: Evaluation and Recommendations", T, ISFED,
27.08.2021, https://www.transparency.ge/en/blog/amendments-election-code-georgia-assessment-and-
recommendations

12 CDL-PI(2021)011, 18.06.2021, 8§21,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-PI(2021)011-e

13 See Rules of Procedure of the Parliament, paragraph 7 of Article 205,.

14 paragraph 111 of Article 12 of the Election Code.
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amendment went into force, neither Venice Commission nor the OSCE/ODIHR had
the opportunity to review it; hence, neither has made a recommendation regarding this
provision. As the authority of a former chairman/member can be prolonged indefinitely,
the aforementioned amendment eliminated any motivation for the ruling party to
attempt to achieve a compromise with the opposition parties on the election of the CEC
chairman/professional member. This change ultimately undermines the principle of
forming the CEC advised by the joint recommendation of the Venice Commission and
the OSCE/ODIHR.

e In the aforementioned joint opinion, the Venice Commission and the OSCE/ODIHR
also criticized®> another temporary rule established by the Election Code, which was
contrary to the permanent norm?® of distributing the right to appoint members to
election commissions between political parties. According to the temporary rule, if the
number of those parties that received more than 1% of votes in parliamentary
elections, was greater than nine, the parties with the most public funding would be
granted the right to appoint members to election commissions. Moreover if by April 19,
2021, all members of the party that exceeded the 1% threshold had left the party and
joined another party, the right to appoint members to election commissions was to be
transferred to another party. Based on these provisional regulations, political parties
the European Democrats of Georgia and European Socialists of Georgia gained the
right to appoint election commissioners, instead of the Labor Party of Georgia and the
Alliance of Patriots of Georgia.’

e Two amendments were made to the Law on Political Associations of Citizens in June
2021, according to which:

o a political party loses the right to receive funding from the state budget if the
mandates of half or more members of this party’s members of parliament are
prematurely terminated;

o a political party stops receiving public funding for the next 6 calendar months if
more than half of the members of parliament elected by its nomination did not
attend more than half of the regular plenary sessions of the Parliament during
the previous session.

In the March 2021 assessment of the Venice Commission and OSCE/ODIHR, both changes
were criticized at the draft stage.® These organizations considered the proposed regulations
disproportionate and recommended that the articles be substantially revised or removed.
Despite this recommendation, the Parliament of Georgia adopted the law in June of the same
year, and the proposed draft law leaves it unchanged.

15 CDL-AD(2021)026, 5.07.2021, §26,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2021)026-e

16 This refers to paragraphs 2 and 4 of of Article 196 of the Election Code, which contradicts paragraph 1 of
Article 13.

17 Amendments to the Election Code of Georgia - Assessment and Recommendations, Tl, ISFED, 27.08.2021,
1.3.1, https://www.transparency.ge/en/blog/amendments-election-code-georgia-assessment-and-
recommendations

18 CDL-AD(2021)008, 20.03.2021, §836-65,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2021)008-e
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lll. Key Recommendations

We call on the Parliament of Georgia:

To revise the current rule for forming the CEC and reinstate the regulations specified
in the political agreement of April 19, 2021.

To abolish the regulation that allows the seizure of public funding from political parties
due to specific actions of its members of parliament.

To write down in the Election Code the principles and basic provisions of electronic
means used in election procedures;

To keep the inking procedure at the polling stations where the voting procedures will
be conducted by electronic means.

To establish in the Election Code the obligation for district election commissions to
open and recount all relevant documentation of those polling stations where, in the
summary protocols, the sum of invalid votes and the votes received by all candidates
surpasses by even one the total number of voters participating in the elections

To determine the procedure for recounting the results of each polling station
sequentially rather than all together; and for recounting all key data for each polling
station, including voter signatures in all sorts of voter lists and valid and invalid ballots.

To determine the obligation to randomly identify and recount 10% of polling stations in
each electoral district.

10
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